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Allan Lockhart of Cleghorn, Eſq; 


a Merchant in Lanerk, in tolerable Circumſtances, 
and poſſeſſed of ſome heritable Subjects in that 
Town. 
In 1733, George Cuthbertſon purchaſed the Lands of old 
Badronald, from Stephen Howneſon in Stonchill. 

Only a ſmall Part of the Price, about L. 10 Sterling, was 
paid by George Cuthbertſon himſelf. For the Remainder, a- 
mounting to 3000 Merks, he was obliged to apply to the 
now deceaſed Allan Lockhart of Cleghorn. And, in order to in- 
duce Cleghorn to lend him the Money, he agreed to give him a 
Security, both upon the Lands of Badronald, and upon his 
heritable Subjects in the Town of Lanerk. 

The Manner of executing their Agreement was this: 

Inſtead of being diſponed to George Cuthbert/on, the Diſpo- 
fition to the Lands of Badronald was taken directly in the 
Name of Mr Lockhart of Cſeghorn himſelf. Cuthbertſon further 
granted him an heritable Bond for 0 Merks upon his Sub- 
jects in the Town of Lanerk, The © 2a of granting theſe 
| A Deeds 


T HE above-named George Cuthbertſon was formerly 
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| Deeds was explained by a Minute of Agreement entered into 
Dec. 14. betwixt them, of even Date with the Diſpoſition and heri- 
1733. table Bond. 
By this Agreement, Cleghorn became bound, betwixt and 
the Term of Martinmas 1735, upon the Memorialiſt and 
his Heirs, their Payment and Performance as under- 
written, and no otherwiſe, to make, grant, ſubſcribe, and 
deliver to George Cathbertſon, his Heirs and Aſſignees, upon 
their own proper Charges and Expences, a valid and ſuffi- 
cient heritable and irredeemable Diſpoſition of all and 
* haill his Lands of Badronald, with Houſes, Biggings, Oc. 
* As alſo, the ſaid Allau Lockhart of Cleghorn bound and 
'* obliged him, and his foreſaids, to grant a valid and ſuffi- 
* cient Diſcharge and Renunciation to the ſaid George Cuth- 
* bert/on, and his foreſaids, of a Debt of 500 Merks Scots of 
* Principal, with the Annualrent and Expences, contained 
in an heritable Bond, granted by the ſaid George Cuthbert/on, 
with Conſent of Elizabeth Inglis his Spoule, to the ſaid 
* Allan Lockhart, affecting his Heritage in M:dd/cgate or 
* Croſs-row of Lanark ; as alſo affecting the ſaid George 
* Cuthbertſon his Barn and Barn-yard, on the North Back- 
** vennel of the ſaid Burgh.“ 
George Cuthbertſon, on the other hand, pound and 
obliged him, his Heirs, Executors, Succellors, and Intromit- 
„ters with his Goods and Gear whatſoever, thankfully to 
* content and pay to the ſaid Allan Lockhart of Cleghorn, 
* his Heirs, Executors, or Aſſignees, all and haill the Sum 
* of 3000 Merks Scots Money, and that berwixt and the ſaid 
* Term of Martinmas 1735 Years.” 
Then follows this Clauſe, ©* And it is hereby agreed on be- 
* twixt the ſaid Parties, That, if punctual Payment of the 
* ſaid 30oo Merks is not made by the ſaid George Cuthbert- 
" Jon, and his foreſaids, at the ſazd Term of Martmmas 1735, 
then this preſent Agreement ſhall be eo zp/o extinct, null, 
* and void, to all Intents and Purpoſes, as if the lame had 
never 
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© never been made, and both Parties for ever to be free 
* of their mutual Performanee each of them to others.“. 

George Cuthbertſon, finding it would be extremely incon- 
venient for him to advance the 3000 Merks, at the Time ſti- 
pulated by the Contract, of this Date, entered into an Agree- Nov. fr. 
ment with the now deceaſed John Millar, Merchant in Leith, 1734. 
the Subſtance of which was, That Millar became bound to 
advance the 3000 Merks, to be paid to Cleghorn at the ap- 
pointed Term of Martmmas 1735 : That Cuthbert/on, on the 
other hand, became bound to procure a Diſpoſition in fa- 
vours of Millar of the Lands of Badronald, redeemable by 
himſelf for Payment of 3000 Merks, at or before the Term 
of Martinmas 1745; till which Time he was to poſſeſs the 
Lands upon a Tack from Millar. 

By this Contract, if it had taken place, beſides having 
the Term of redeeming prorogated for ten Years longer, 
the Severity of the irritant Clauſe, directed againſt George 
Cuthbertſon, upon his failing to make punctual Payment, 
would have been conſiderably diminiſhed. By the Contract 
with Cleghorn, in the Event of not Payment, he was not on- 
ly to loſe all Right to the Lands of Badronald, but was alſo 
to forfeit 500 Merks ſecured upon his Heritage in the Town 
of Lanerk. But by this Contract with John Millar, he could 
in all Events, only be deprived of his Right to the Lands of 
Badronald. | 

Upon the Term of Martimmas 1735, the Day fixed by the 
Contract with Cieg horn, George Cuthberiſon, alongſt with 
Millar, appeared before Clegborn, and offered him, under 
Form of Inſtrument, the full Sum of 3000 Merks, upon his 
granting, as they required him to do, a Diſpoſition to the 

ands of Badronald, and a Renunciation of the heritable 
Bond in Terms of the Agreement. This, however, Cleghorn 
abſolutely refuſed to do, upon Pretence, that Inhibitions 
had been execute at the Inſtance of ſundry of Cuthbert/on's 
Creditors, which, as he alledged, had been duly intimated 


LO 


Jan. 19. 
1736. 


Jan. 24. 
1736. 


Feb. 10. 
1726. 


4 


to him. All this is clearly eſtabliſhed by an Inſtrument of Pro- 
teſt, taken upon this Occaſion, in the Hands of a Notary- 
public, and produced in Proceſs. Ha 

Cleg horn having in this Manner refuſed to implement his 
Agreement, Cuthbertſon cauſed regiſtrate the Minute of A- 
greement, and thereon charged him with Horning ; upon 
which Cleghorn preſented a Bill of Suſpenſion; and upon 
Application of the Charger, it was remitted to the late 
Lord Coupar, to diſcuſs the Reaſons of Suſpenſion upon the 
Bill. 

Cleghorn's Reaſons of Suſpenſion were in ſubſtance the ſame 
with what had been ſet forth in his Anſwers to the Proteſt. 
He ſtill inſiſted, that as the Inhibitions, at the Inſtance of 
Cuthbertſon's Creditors, had been formally intimated to him, 
he was not in tuto to grant any Diſpoſition till theſe Inhi- 
bitions were taken away. A more frivolous Pretext than 
this, can hardly be imagined; for although an Inhibition 
at the Inſtance of the Creditors of a Wadſetter, may pre- 
vent him from granting any Diſpoſition to their Prejudice, 
even to the Reverſer offering to redeem ; yet ſurely it could 
never enter into any Perſon's Head to imagine, that -an In- 
hibition execute againſt the Reverſer, was to prevent him 
from redeeming Lands impignorated for much leſs than their 
Value, and thereby enlarging the Funds of his Creditors. 

Accordingly the Lord Coupar Ordinary, after hearing Par- 
ties, pronounced the following Interlocutor: “ Repels the 
* Reaſons of Suſpenſion founded upon the Inhibitions againſt 
„the Charger, in reſpect of the Anſwer. And finds, That 
* upon Payment to the Suſpender of the above Sum of 3000 
„ Merks, and Annualrent due thereupon ; he ought to de- 
nude of the ſaid Lands of Badronald, and renounce the 
* foreſaid heritable Bond, and Infeftment of Annualrent; 
and finds the Letters orderly proceeded ; and decerns in 
* theſe Terms.” 

Thereafter, at a ſubſequent Calling, his Lordſhip pronounceq 
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this ſecond Interlocutor: “ Adheres to the former Interlocutor, re), 21. 
« with this Alreration, That the Charger, on or before the 1736. 


© Term of J/hit/unday next, make Payment to the Suf pender 
“ of the above Sum of 3000 Merks, and Intereſt that ſhall 
* be due thereupon at the Time, and of 2c Pounds Scots 
* of Expences. And upon his ſo doing, finds the Suſpender 
* ought to denude of the above Lands of Badronald, and 
* renounce the foreſaid Infeftment; and allows the Decreet 
* formerly pronounced, to be extracted in theſe Terms.” 

George Cuthbertſon had it not in his Power to make Pay- 
ment of the 3000 Merks, at the preciſe Time mentioned in 
this Interlocutor. Millar, the Perſon on whom he relied, and 
who had come under an expreſs Engagement, to advance 
the Money for redeeming the Lands of Badronald, diſap- 
pointed him entirely; and he himſelf had by this Time 
been reduced to great Neceſlity, by a Train of moſt rigorous 
Diligence, at the Inſtance of Claghorn. He was firſt ejected 
from the Lands of Badronald, which he had hitherto been 
allowed to poſſeſs by virtue of a Tack from Cleghorn; and 
was next turned out of his own proper Heritage in the Town 
of Lanerk, over which he had granted the heritable Bond 
already mentioned. 

In this neceſſitous Situation, Cuthbertſon remained for 
many Years. Although he might have got ſome well-diſpoſed 
Perſon to advance for him the Money, which was greatly 


beneath the real Value of the Lands; yet he well knew, that 


as the Time appointed for redeeming had been allowed to 


| elapſe, the Money would never be accepted of by Cleghorn, 


without a Law-ſuit; and a Law-ſuit he alſo knew, was a 
Thing which at this Time, it was abſolutely impoſſible for 


him to mantain. 
At length being adviſed, that as the Irritancy was of a 


penal Nature, it was ſtill competent for him to redeem, 


after making Payment of what ſhould ſtill be found to re- 


main due of the 3000 Merks and Intereſt, of which Sum 
B tie 
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the greateſt Part was in all Probability already extinguiſhed, 
by Intromiſſions with the Rents of Badronald, and of his 
Sab ects in 15 nerk: A Summons was raiſed in his Name 


for I | e foreſaid heritable Bond, and the ſubſe- 
quent Agreement with John Millar in Leith; and conclu- 


ding alſo for having the Proceedings in the Suſpenſion before. 


Lord Coupar, wakened and transfered againſt the preſent. 
Allan Lockhart of Cleghorn, Nephew and Repreſentative of 
that Allan Lockbart, with whom the Agreement had been 


made. 


After ſome Proceedings in the Reduction, and after De- 


creet of Certification had been obtained againſt the Repre- 
ſentatives of John Millar, it was judged a more regular and 
adviſeable Form of Proceeding, to go on in the Proceſs of Su- 


ſpenfion now wakened and transferred in ſfatu quo; and to defilt: 
at preſent from inſiſting on the Concluſion for reducing the 


foreſaid heritable Bond, becauſe if Cuthbert/on ſhall be found. 


intitled to redeem the Lands of Badronald, the Redemption 
Money will be diminiſhed to the Extent, of Cleghorn's ir | 


miſſions with the Rents of the Subjects in. Lanerk. 


Accordingly Application being made to your Lordſhips, in, 
name of George Cuthbert/ſon, the Cauſe was remitted: to the 


Lord Juſtice-Clerk, as Ordinary, in room of Lord Coupar. 


After hearing, Parties, and adviſing Minutes of Debate; kis. 
Lordſhip made Aviſandum to the whole Lords and appointed 
11313888 This is humbly offered in behalf of George 


Cuthbertſon, who, in the . ſhall be called the Charger. 


The ſhort Queſtion betwixt the Parties is, Whether is it 
ſtill competent for the Charger to redeem the Lands of Bad- 
ronald, upon making Payment of what ſhall till be found to 
remain due of the 3000 Merks; although the Time limited 


by the Agreement has been long ſince allowed to elapſe. 


That the Clauſe in the Agreement above recited, where- 
by it is declared, that if the Charger did not make. Pay- 
ment of the 3000 Merks, at or before Martinmas 1735, his 

Right 
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great an Effect to this Interlocutor. The fame Effect indeed 
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Right of Redemption, and Cleghorn's Obligation to convey 
the Lands to him, and to renounce the heritable Bond, 
ſhould, in that Event, become entirely void, was an Irritancy 
of a highly penal Nature, will hardly be diſputed: All that 
Cleghorn advanced was 3000 Merks; and in caſe this 3000 


 Merks was not punctually repaid to Kin on the Day appoint- 


ed, he was not only to keep the Lands of Badronald, which 
were worth more than that Sum, and for which the Charger 
had in Fact paid ſomewhat more, but was alſo to have 500 
Merks of clear Profit ſecured to him, upon the Charger's 
own proper Heritage in the Town of Lanerk. Upon look- 
ing back to the Agreement before-recited, your Lordſhips will 
ſee, that thisis the plain Import of it. 

Such being the Caſe, the Charger is adviſed, that the 
irritant Clauſe in the Agreement, whereby his Right of Re- 
demption was to be cut off, unleſs exerciſed within a ſhort 
limited Time, could not be effectual till it was formally de- 
clared in a proper Action before your Lordſhips. This is a 
Point ſo well eſtabliſhed, as not to ſtand in need of any 
Argument to ſupport it. 

The fingle Difficulty therefore in this Caſe, ariſes from the 
ſecond Interlocutor of Lord Coupar, above mentioned, where- 
by his Lordſhip © adhered to the former Interlocutor, with 

* this 8 that the Charger, on or before the Term 
* of H bitſunday next,” i. e. Whitſunday 1736, © make Pay- 
ment to the Suſpender of the above Sum of 3oo0o Merks, 


and Intereſt, that ſhall be due thereupon at the Time, 


*& and of L. 20 Scots of Expences ; and upon his ſo doing, 
found the Suſpender ought to denude of the above Lands 
„ f Badronald, and renounce the foreſaid Infeftment.“ The 
Suſpender argues, that as this Interlocutor was not preciſely 
complied with, the Right of redeeming is for ever excluded. 
But, with all Submiſſion, this would be giving by far too 
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as if it had been a formal Decreet of Declarator obtained at 
the Inſtance of Cleg born. | 

If a Perſon like Clæg born, who holds a redeemable Right, 
wants to have the Power of Redemption effectually put an 
End to, the Law has pointed out to him a Method extreme- 
ly plain and ſimple. He muſt raiſe an Action of Declarator 
before your Lordſhips, ſetting forth, that the Irritancy has 
been incurred, and if a Decreet in that Action, declaring the 
Irritancy is obtained and extracted, the Power of Redemption 
is cut off ſor ever beyond Doubt. In the preſent Caſe, how- 
ever, Cleghorn did not think proper to follow out this Me- 
thod. The Interlocutor founded upon was pronounced in 
a Proceſs very different from a Declarator of Irritancy. The 
Interlocutor, it- will alſo be obſerved, allows the Charger to 
redeem at or before the Term of Whitſunday then next: But 
it is not expreſsly ſaid, That if the Charger does not exerciſe 
this Privilege, he ſhall be cut out of the Right of redeeming 
in all Time coming ; and your Lordſhips, it 1s hoped, will 
not chuſe to eſtabliſh a moſt rigorous Irritancy, merely by 
Implication, where no ſuch Thing is expreſſed, and perhaps 
was not meant. The Caſe of the Charger will indeed be ſin- 
gularly hard, if he is to be ſubjected in an Irritancy which 
will deprive him of a moſt valuable Reverſion, being all that 
he has in the World, merely in conſequence of an Interlocu- 
tor pronounced incidentally in a Proceſs of Suſpenſion, in 
which the Irritancy was not the Queſtion in Iſſue betwixt the 
Parties, and without having been put upon his Guard, as the 
Law has directed, by a formal Action of Declarator brought 
againſt him. | | 

It is, in the next Place, ſubmitted to your Lordſhips, al- 
though this Interlocutor is to be held equivalent to a formal 
Decreet pronounced in a Declarator of Irritancy ; yet as it ne- 
ver was extracted, whether it would not ſtill be competent 
for the Charger to be admitted to redeem, upon aſſigning any 


reaſonable Cauſe for his former Failure? It is thought, that 
an 
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an Application of this kind: to your Lordſhips would be 
co even in a: Declarator of Irvitaney, at any Time 
before Extract: And: accordingly, your Lordſhips are fre- 
quently: in uſe; in. Caſes of this: Rind, to inſert a proviſo, that 
the Decreet fhall not he extracted for ſome Weeks paſt the 
uſual Time, im order that, in the mean time, the Irritancy 
may be purged by offering Payment. The Reaſons of the 
Charger's having failed to make Payment on the preciſe Day 
mentioned in Lord Coupar's Interlocutor, have already been 
explained to your Lordſhips: [John Millar, the Perſon who 
had come under expreſs Engagements to pay the Money, 
and to. whom the Charger entirely truſted, diſappointed him ; 
and he himſelf was effectually diſabled from doing it, by a 
Series of moſt rigorous Diligence at the Inſtance of Cleghorn, 
by which he was reduced to extreme Indigence. 

But what ſeems to put this Matter beyond a Doubt, is a 
Circumſtance already mentioned. The Charger, in Fact, has 
not incurred any mora : The Failure lies entirely on the other 
Side. Upon the 8th of November 1735, the Day appointed 
by the original Agreement, the Charger did make a Tender 
to Cleghorn of the whole 3000 Merks, upon his implementing 
the Agreement upon his Part, by granting a Diſpoſition of the 
Lands of Badronald, and renouncing the heritable Bond: 
This, however, Cleghorn refuſed to do, upon Pretences the 
moſt frivolous, and which were immediately after over- ruled. 
This Offer would have had the Effect of keeping the Reverſion 
open, alchough the Contract had been an equal one; much 
more when the Irritancy was ſo exorbitantly penal. The 
Plea indeed that is maintained by the other Party, muſt here 
appear in a very extraordinary Light. He 1s maintaining, 
that the culpable mora of his Predeceſſor, at the Jerm of 
Martinmas 1735, in refuſing to accept of the Money, when 
duly offered to him, in Terms of the Agreement, ſhall have 
the Effect of ſecuring to him the Poſſeſſion of Subjects worth 
a great deal more than that Sum, and of depriving the 


Charger 
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- Charger, who was not in mora, and who would have fulfilled 
the Agreement, of the Benefit of a very lucrative Reverſion. 

When all the Circumſtances of this Caſe are confidered, it 
is hoped your Lordſhips will be of Opinion, that it is ſtill en- 
tire for the Charger to redeem the Lands of Badronald, by 
making Payment of 3000 Merks, with Intereſt from Martin- 
mas 1735, or ſuch Part of that Sum as ſhall be found ſtill to 
remain due after accounting for the Rents. 


In reſpect whereof, &c. 
ROBERT BLAIR. 


